T.C. Meno. 2009-134

UNI TED STATES TAX COURT

COX ENTERPRI SES, I NC. & SUBSI DI ARI ES, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 18312-06. Filed June 9, 2009.

C and A were either the sole or controlling
trustees of three trusts (the sharehol der trusts) whose
corpora, together, consisted exclusively of 98 percent
of PPs stock. C and A were the incone beneficiaries of
each trust for life, the remainder (corpus) to be
di vided anmong their lineal descendants upon the death
of the survivor.

In 1992, P tried to sell two TV stations but was
able to sell only one. For valid business reasons, P
decided to operate the retained station, KTVU (TV), in
partnership with two famly partnershi ps whose nenbers
were C, A their children, and entities they
controlled. 1In 1993, to that end, KTVU, Inc., a wholly
owned second-tier subsidiary of P that owned and
operated KTVU (TV), contributed the KTVU (TV) station
assets (station assets) to the newy forned KTVU
Partnership in exchange for a majority partnership
interest. The two famly partnerships contributed cash

in exchange for their mnority interests. In 1996, the
fam |y partnershi ps made additional cash contributions
to correct an inadvertent shortfall identified by an

i ndependent consulting firm
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R al l eges that, because KTVU, Inc.’s partnership
interest in KTVU Partnership was worth $60.5 million
| ess than the station assets it contributed to KTVU
Partnership, KTVU, Inc., gratuitously transferred
val uabl e partnership interests to the famly
partnerships. R argues that, because of (1) the
identity of interests between the beneficiaries of the
sharehol der trusts and the nenbers of the famly
partnerships and (2) the effective control by C and A
over the corporate actions of P and its subsidiary,
KTVU, Inc., that transfer was nmade for the benefit of
the sharehol der trusts, resulting in a constructive
di vidend distribution of appreciated property by P to
the sharehol der trusts taxable to P under sec. 311(b),
. R C.

P noves for summary judgnent. P admts, for
pur poses of the notion, a $60.5 mllion disparity
bet ween the value of the station assets KTVU, Inc.,
contributed to KTVU Partnership and the val ue of the
partnership interest it received in return

Hel d: Because the undi sputed facts establish that
it was not the primary purpose of the assuned
gratuitous transfer of partnership interests to the
famly partnerships to provide an econom c benefit to
t hem and, derivatively, to the sharehol der trusts, that
assuned transfer (which, under the agreed facts, we
find to have been unintentional and not beneficial to
t he sharehol der trusts) did not constitute a
constructive dividend fromP to the sharehol der trusts
resulting in taxable gain to P under sec. 311(Db),
|. RC. See Stinnett’'s Pontiac Serv., Inc. v.

Commi ssioner, 730 F.2d 634, 640-641 (11th Cr. 1984),
affg. T.C. Meno. 1982-314; Sammons v. Conm ssioner, 472
F.2d 449, 451-454 (5th Gr. 1972), affg. in part, revg.
in part, and remanding T.C. Meno. 1971-145.

Judith A. Mather, Bernard J. Long, Jr., and Alejandro L

Bertol do, for petitioner.

Bonnie L. Caneron, for respondent.
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MEMORANDUM CPI NI ON

HALPERN, Judge: Petitioner is the common parent of an
affiliated group of corporations nmaking a consolidated return of
i ncone. By notice of deficiency (the notice), respondent
determ ned deficiencies in the group’s Federal income tax for its
1992, 1993, 1994, and 1996 taxable (cal endar) years. Petitioner
tinely filed a petition disputing a portion of the proposed
$24, 839, 810 deficiency for 1993. Petitioner has noved for
sunmary judgnent (the notion).! Respondent objects. The issue
for decision is whether a nenber of the group (petitioner’s
whol | y owned second-tier subsidiary) nust recogni ze gai n under
section 311(b)2 in connection with its transfer of assets to a
newy formed partnership in exchange for an interest in that
partnership. The notion asks that we enter judgnent in
petitioner’s favor “finding as a matter of law that, contrary to
* * * [the notice], petitioner need not recogni ze gai n under
section 311(b) * * * in the anmobunt of $56, 182,115, or in any

ot her amount, upon the formation * * * [of the partnership].”

! Petitioner assigned no error to respondent’s deternination
of deficiencies for 1992, 1994, and 1996, and it disputes only a
portion of the deficiency respondent determ ned for 1993. CQur
resolution of the notion in petitioner’s favor disposes of that
di spute but | eaves an undeterm ned deficiency for 1993. W shal
order the parties to submt their separate conputations or a
joint conmputation of the remaining deficiency for that year.

2 Unl ess otherwi se noted, all section references are to the
| nternal Revenue Code in effect for 1993 and all Rule references
are to the Tax Court Rules of Practice and Procedure. The notice
refers to gain under sec. 311(d), but the parties agree (and we
accept) that the intended reference is to sec. 311(Db).
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Backgr ound

Summuary Judgment

A sunmary judgnent is appropriate “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(b). In
response to a notion for summary judgnent, “an adverse party nmay
not rest upon the nere allegations or denials of such party’s
pl eadi ng, but such party’s response, by affidavits or as
otherwi se provided in this Rule, nust set forth specific facts
showi ng that there is a genuine issue for trial.” Rule 121(d).

Facts on Which W Rely

Petitioner is a Del aware corporation with its principal
offices in Atlanta, Georgia. Petitioner is primarily engaged,
t hrough subsidi aries, in newspaper publishing and the ownership
and operation of cable television systens, radi o and tel evision
broadcasting stations, and whol esal e and retail autonobile
auctions and rel ated businesses. At all tines relevant to the
nmoti on, Cox Communications, Inc. (CC), a wholly owned subsidiary
of petitioner, owned KTVU, Inc., which, until Septenber 1, 1993,
owned and operated station KTVU (TV), serving the San
Franci sco/ Cakl and, California, market.

At all tinmes relevant to the notion, petitioner’s principal
sharehol ders were three trusts (together, the sharehol der trusts)

formed by the fornmer governor of Chio, Janes M Cox (M. Cox),
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whi ch collectively owned approxi mately 98 percent of petitioner’s
i ssued and outstanding stock. Two of those trusts (the Atlanta
trusts) were established in 1941, one (Atlanta Trust 1) for the
benefit of M. Cox’s daughter, Anne Cox Chanbers (Ms. Chanbers),
as income beneficiary for life, and her lineal descendants, as
hol ders of the remainder interest, and the other (Atlanta Trust
1) for the benefit of M. Cox’s daughter, Barbara Cox Anthony
(Ms. Anthony), as incone beneficiary for life, and her |ineal
descendants, as holders of the remainder interest. The third
trust (the Dayton trust), established in 1943 and nodified in
1984, benefited both daughters, as incone beneficiaries for |ife,
and their lineal descendants, as successor inconme beneficiaries
and holders of remainder interest. At all tines relevant to the
notion, Ms. Anthony was the trustee of Atlanta Trust |, Ms.
Chanbers was the trustee of Atlanta Trust Il, and each was one of
three cotrustees of the Dayton trust.® At all tines relevant to
the notion, each Atlanta trust owned approxi mately 29 percent,
and the Dayton trust owned approxi mately 40 percent, of
petitioner’s stock. The balance of petitioner’s stock was held
by other parties, principally petitioner’s enpl oyees, none of

whom were nmenbers of the Cox famly.

3 Although the three trust instruments are not part of the
record in this case, they are before the Court in a related case
arising out of the sane transaction, Chanbers v. Conm ssioner,
docket Nos. 16698-06 and 16699-06, and, in various parts, have
been described by both parties in their filings wwth respect to
the notion. There appears to be no dispute as to the terns of
the instrunents, and, therefore, we shall take notice of those
terms. See Fed. R Evid. 201.




- b -

At all times relevant to the notion, Ms. Chanbers and Ms
Ant hony were nmenbers of petitioner’s eight-nmenber board of
directors (the board) and Ms. Anthony’'s son, Janmes Cox Kennedy,
was chairman of the board and petitioner’s chief executive
of ficer (CEOQ and president.

By agreenent dated August 1, 1993, Ms. Chanbers’s three
children and an entity Ms. Chanbers wholly owned fornmed ACC
Fam |y Partnership (ACC Partnership). The three children were
l[imted partners, and each owned a 31.66-percent interest in ACC
Par t ner shi p.

By agreenments dated August 1, 1993, Ms. Anthony, her two
children and/or entities (corporations and trusts) they owned or
controlled forned two partnerships. By Septenber 1, 1993, the
two partnershi ps nerged and becane the Anthony Fam |y Partnership
(BCA Partnership). BCA Partnership was a general partnership of
whi ch KTVU-BCA, Inc., an entity wholly owned by Ms. Anthony,
owned approximately 4 percent and entities (corporations and
trusts, including trusts for Ms. Anthony’s grandchil dren) owned
or controlled by Ms. Anthony’ s children owned approximately 96
per cent.

One of the stated purposes for the formation of ACC
Partnership and the two partnershi ps that becanme BCA Partnership

was to “invest in interests in the KTVU Partnership”.
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On August 1, 1993, KTVU, Inc., ACC Partnership, and the two
famly partnerships that, by Septenber 1, 1993, had nerged to
beconme BCA Partnership formed KTVU Partnership. KTVU Partnership
was formed to acquire and operate television station KTVU (TV).
During 1993, petitioner’s shareholders did not include ACC
Part nershi p, BCA Partnership (together, the fam |y partnerships)
or any of their respective partners. A diagram show ng the
relati onshi ps of the various trusts, corporations, and
partnershi ps that we have described (and certain information yet
to be described) is attached to this report as an appendi X.

Pursuant to the terns of the KTVU Partnership agreenent,
KTVU, Inc., becane the managi ng general partner and received a
majority partnership interest, which entitled it to 55 percent of
partnership distributable profits and |iquidation proceeds up to
speci fi ed base anobunts and 75 percent of distributable profits
and |iquidation proceeds in excess of those base amounts. ACC
Part nershi p and BCA Partnership each received a 22.5-percent
interest in distributable profits and |iquidation proceeds up to
t he sane specified base amobunts and a 12.5-percent interest in
distributable profits and |iquidation proceeds in excess of those
base anpbunts.* The KTVU Partnershi p agreenent al so contains the

foll ow ng subparagraph relating to “Tax Al |l ocations”:

* The profit interest BCA Partnership received from KTVU
Partnership represents the sumof the profit interests received
by the two partnerships that nmerged to create BCA Partnership.
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4.6 Tax Allocations: Code Section 704(c).

(a) In accordance wth Code section 704(c) and
the Treasury Regul ati ons thereunder, incone, gain,
| oss, and deduction with respect to any property
contributed to the capital of the Partnership shall,
solely for tax purposes, be allocated anong the
Partners so as to take account of any variation between
t he adj usted basis of such property to the Partnership
for federal income tax purposes and its initial G oss
Asset Val ue.

The “initial Gross Asset Value of any asset contributed by a
Partner to the Partnership” is defined as “the gross fair market
val ue of such asset, as determ ned by the contributing Partner
and the Partnership”.

On August 6, 1993, the executive commttee of petitioner’s
board, which was conposed of Janes Cox Kennedy (petitioner’s CEO
and president) and two nonfam |y, outside directors (the
executive commttee), adopted a resolution on behal f of
petitioner, which provided, in pertinent part, as follows:

RESOLVED, That the Conpany hereby ratifies and
approves the formation by KTVU, Inc., a wholly owned
subsidiary of the Conpany, and certain general and
[imted partnerships to be formed by Anne Cox Chanbers,
Bar bara Cox Anthony and Janes C. Kennedy, and the
children of such individuals (the “Famly
Partnershi ps”), of a new general partnership to be
known as “KTVU Partnership,” to operate Tel evision
Station KTVU, San Francisco, California, and to conduct
t he busi ness presently conducted by KTVU, Inc., and
that in consideration of the partnership interests to
be acquired by KTVU, Inc. and the Fam |y Partnerships,
KTVU, Inc. shall contribute substantially all of its
assets used in the conduct of Television Station KTVU
and the Fam |y Partnerships shall contribute cash in an
anount corresponding to the fair market val ue of the
partnership interests acquired by such Famly
Par t ner shi ps; and
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RESCLVED, That the proper officers of the Conpany
shall determne the final valuation of the KTVU

Partnershi p and the percentage interest therein to be

hel d by each of the Partners therein based on the

contributions being made by each of themto insure that

the formation of the KTVU Partnership and the

acquisition of the interests therein by the Famly

Part nershi ps shall be on ternms and conditions no |ess

favorabl e to the Conpany or KTVU, Inc. than the terns

and conditions that would apply in a simlar

transaction with persons who are not affiliated with

t he Conpany * * *

On Septenber 1, 1993, KTVU, Inc., contributed to KTVU
Partnership the assets of KTVU (TV), excluding approxi mately $25
mllion of KTV, Inc.’s working capital, its interest in Sutro
Tower, Inc. (the corporation owning the transm ssion tower the
television station used), its interest in the San Franci sco
G ants Baseball Cub, and its studio building (the contributed
assets are hereafter referred to as the station assets). On the
sane day, ACC Partnership and BCA Partnership each contri buted
$27 mllion to KTVU Partnership.® That anpbunt was based, in part,
on an analysis by Arthur Andersen L.L.P. (Arthur Andersen) of
“the appropriate marketability and mnority interest discounts
applicable to a mnority interest in the KTVU Partnership as of
August 1, 1993.” The fam |y partnerships’ contributions to KTVU
Partnership were financed by loans to the fam |y partnerships by
Texas Conmmerce Bank, N A, and secured, in part, by each
partnership’s interest in KTVU Partnership. Ms. Chanbers and

her three children guaranteed the |oan to ACC Partnership, and

> BCA Partnership’ s contribution to KTVU Partnership
represents the sumof the contributions nade by the two
partnerships that nmerged to create BCA Part nership.
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Ms. Anthony and her two children guaranteed the |oan to BCA
Par t ner shi p.

In 1996, petitioner’s managenent discovered that errors had
been made in conputing the fair market value of each famly
partnership’s interest in KTVU Partnership. The conputations
failed to take into account (1) the famly partnerships’ cash
contributions totaling $54 mllion and (2) the reduced allocation
to the famly partnerships (and increased allocation to KTVU,
Inc.) of incone distributions and sale proceeds in excess of the
base anmounts specified in the KTVU Partnership agreenent.
Thereafter, petitioner (wth the concurrence of the famly
part nershi ps) engaged the investnent banking firmof Furman Sel z,
L.L.C (Furman Selz), to determne, in the light of those
conput ati onal errors, whether there should be an adjustnent to
the amounts the famly partnerships contributed in exchange for
their interests in KTVU Partnership. On June 30, 1996, Furnman
Selz, inits formal analysis, opined that, as of August 1, 1993,
each famly partnership’s interest in KTVU Partnership had a fair
mar ket val ue of approximately $31 mllion. On Septenber 12,
1996, in response to that analysis, each famly partnership
contributed an additional $4 mllion to KTVU Partnership.?®

Petitioner’s decision to continue operating KTVU (TV)

t hrough KTVU Partnership resulted fromits inability to inplenent

its decision to have KTVU, Inc., sell the station. Early in

6 W have not been provided with the conputations that |ed
Furman Sel z to conclude that the famly partnershi ps had
initially undercontributed to the partnerships.
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1992, petitioner engaged McKinsey & Co. (MKinsey) to eval uate
t he prospects of several of its operating divisions, including
its television broadcast business. MKinsey reconmended t hat
petitioner retain its stations affiliated with the then major
tel evision networks, but that it dispose of its two Fox
affiliates, KTVU (TV) and WKBD (TV), the latter serving the
Detroit, Mchigan, area. Later in 1992, petitioner engaged
Morgan Stanley & Co. (Morgan Stanley) to assist in the sale of
both stations. Mrgan Stanley's efforts resulted inlimted
expressions of interest in acquiring the two stations; and,
al t hough petitioner was eventually able to sell WKBD (TV), a
rapidly declining market during the fourth quarter of 1992 caused
petitioner to termnate efforts to solicit offers for KTVU (TV)
Operating that station through KTVU Partnership provided a viable
business alternative to a sale of the station in that it (1)
responded, in part, to MKinsey’ s recomendation that petitioner
reduce its investnent in the tel evision broadcast business,’ (2)
made KTVU, Inc.’s working capital available for use in
nonbr oadcast areas of petitioner’s business, and (3) helped to
al l ay concerns anong petitioner’s tel evision broadcast executives

that petitioner was forsaking the tel evision business by

" W assune that the acconplishnent of this objective was
made possible, at least in part, by the famly partnerships’
initial $54 mllion investnent in KTVU Partnership.
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denonstrating the Cox famly’s continuing commtnent to that
busi ness. 8

Respondent’s Notice of Deficiency

In 1999, in connection with his exam nation of petitioner’s
1993 return, respondent engaged Busi ness Val uation Services, Inc.
(BVS), to opine as to the fair market value of (1) the station
assets (2) KTVU, Inc.’s partnership interest in KTVU Partnershinp,
and (3) the famly partnerships’ interests in that partnership.
BVS arrived at a $300 mllion fair market value for the station
assets, a $233.5 million fair market value for KTVU, Inc.’s
partnership interest in KTVU Partnership, and a $34, 342,500 fair
mar ket val ue for each famly partnership’s interest in KTVU
Partnership, all as of August 1, 1993. Respondent subsequently
increased the latter two values to $239.5 mllion and $34, 912, 500
to take into account the famly partnerships’ additional 1996
cash contributions. The foregoing adjusted values give rise to
(1) a $60.5 mllion difference between the determ ned fair market
val ue of the contributed station assets and the determned fair
mar ket val ue of KTVU, Inc.’s partnership interest in KTVU

Partnership and (2) a $7, 825,000 difference between the

8 In his objection to the notion, respondent does not
di spute petitioner’s representations regardi ng the foregoing
nontax notives for the formati on of KTVU Partnership. Therefore,
we treat those representations as true. See Rule 121(d); Jarvis
v. Conm ssioner, 78 T.C. 646, 658-659 (1982) (granting sunmary
judgnment to the Conm ssioner where the taxpayer “failed to submt
any informati on which contradicts * * * [the Conm ssioner’ s]
factual determ nations”); see also Beauregard v. O son, 84 F.3d
1402, 1403 n.1 (11th Cr. 1996) (accepting as true undi sputed
facts submtted in connection with a notion for summary
j udgnent ) .
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determ ned value of the two famly partnership interests in KTVU
Partnership and the $62 mllion those partnerships contri buted.
On the basis of the first of those two differences,
respondent included in the notice the follow ng adjustnent to
petitioner’s 1993 incone under section 311(b):°®

O her I nconme-Gin under 1RC 8 311(d) [sic]:

It is determ ned that you have a recogni zabl e gain
under Section 311(d) [sic] of the Internal Revenue Code
related to property you distributed to your

sharehol ders during the taxable year 1993. Your
taxable gain is $56, 182,115 figured as foll ows:

Fair market value of KTVU, |nc.

station assets $300, 000, 000
Less fair market value of KTVU, Inc.

55% i nt erest received 239, 500, 000
Fair market value in excess of

interest received (gain) $ 60, 500, 000
Less KTVU, Inc. basis in excess of

fair market value (1) 4,317, 885
Section 311(d) [sic] gain $_56,182,115

(1) $60, 500, 000/ $300, 000, 000) x $21, 411, 000
=$%4, 317, 885

9 Sec. 311(b) provides, in pertinent part, as foll ows:

SEC. 311 (b). Distributions of Appreciated
Property. --

(1) 1In general.--If--

(A) a corporation distributes
property (other than an obligation of
such corporation) to a shareholder in a
distribution to which subpart A [secs.
301-307] applies, and

(B) the fair market value of such
property exceeds its adjusted basis (in the
hands of the distributing corporation),

then gain shall be recognized to the distributing
corporation as if such property were sold to the
distributee at its fair market val ue.
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Therefore, your taxable incone is increased $56, 182, 115

for the taxable year 1993.

Petitioner is willing to assune for purposes of the notion
that the value of the partnership interest KTVU, Inc., received
upon formation of KTVU Partnership was $239.5 mllion and that
t hat value was $60.5 million |l ess than the value of KTVU, Inc.’s
contribution to that partnership ($300 million).

Di scussi on

Arqgunents of the Parties

A. Respondent

In his “Notice of Cbjectionto * * * [the notion]”,
respondent summarizes his position as foll ows:

Petitioner, while under the direction and control
of the trustees of Atlanta Trust |, the Atlanta Trust
1, and the Dayton Trust (" Sharehol der Trusts”),
entered into a transaction with its subsidiary, KTVU,
Inc., to distribute partnership interests to the
partners of KTVU Partnership. To the extent KTVU, Inc.
contributed excess value, it is deened to have received
a partnership interest in the section 721 contribution.
Subsequently, KTVU, Inc. nade a constructive
di stribution of a portion of the KTVU Partnership
interest for the benefit of the Sharehol der Trusts,
whi ch triggered section 311(b) gain.

I n his acconpanyi ng nmenorandum of | aw, respondent restates
hi s position:

Sinply stated, in the sinultaneous transfers nade by
KTVU, Inc. (“Petitioner’s Subsidiary”) and by two
partnerships to the newy forned KTVU Partnership, the
two transferors received partnership interests in
excess of the value of the assets they transferred, and
the Petitioner’s Subsidiary received a partnership
interest of value less than the value of the property
it transferred. The partners which received greater
interests were related to the sharehol ders of
Petitioner’s Subsidiary, so that their recei pt of value
greater than the anmount they transferred to the
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partnership was a constructive distribution to the

sharehol ders of Petitioner’s Subsidiary. There was no

negoti ati on of a business benefit to the Petitioner’s

Subsidiary for the excess value which it transferred to

the partnership. The facts denonstrate that the

economc reality of what has occurred is a distribution

of appreciated property in the formof partnership

interests to the sharehol ders of Petitioner’s

Subsidiary. Accordingly, Respondent asserted a

deficiency based on the application of section 311(b).

The point appears to be that there was an identity of
i nterests between the sharehol der trusts and the famly
partnerships, i.e., the beneficiaries of the former and the
partners in the latter were, as a practical matter, identical
(Ms. Chanbers, Ms. Anthony, and the lineal descendants of
each), with the result that the famly partnershi ps’ gratuitous
recei pt fromKTVU, Inc., of enhanced or additional partnership
interests in KTVU Partnership constituted, in substance, a
distribution frompetitioner to or for the benefit of the
sharehol der trusts, taxable to petitioner under section 311(b).

In respondent’s view, the benefit to the sharehol der trusts
arose because, after the formation of KTVU Partnership, the
beneficiaries of those trusts “now held an interest, as either a
partner in a Famly Partnership or a sole shareholder in a
corporation which was a partner in a Famly Partnership, in

assets that were previously held by KTVU, Inc.”% In other

10 We interpret respondent’s reference to “an interest * * *
in assets that were previously held by KTVU, Inc.” as relating to
the fam|ly partnerships’ interests in station assets worth $60.5
mllion that respondent alleges were given to them not to their
interest in the balance of the station assets that they are
deened to have purchased with their cash contributions to KTVU
Par t ner shi p.
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words, through the famly partnerships, the sharehol der trust
beneficiaries had elimnated the sharehol der trusts and the three
corporate |ayers that separated them from ownership of the
station assets. Significantly, they had defeated the tenporal
division into |life estates and renmainders the terns of the
sharehol der trusts inposed so that, for instance, all the
partners (direct and indirect) of the famly partnerships, and
not just Ms. Chanbers and Ms. Anthony, shared in current incone
generated by the station assets.?!!

In further support of his position that the primary purpose
for the formation of KTVU Partnership was to benefit the
shar ehol der trusts, respondent argues that that transaction was
orchestrated by the controlling trustees of those trusts, Ms.
Chanbers and Ms. Anthony, in their capacities as nenbers of
petitioner’s board and by Ms. Anthony’s son, Janes Cox Kennedy,
a remai nder beneficiary of those trusts, in his multiple

capacities as petitioner’s CEO and president, chairman of

1 W note that, in one of his filings with this Court in
Chanbers v. Conm ssioner, docket Nos. 16698-06 and 16699- 06, but
not in this case, respondent argues that the formation of KTVU
Partnership al so provided a tax avoi dance benefit to Ms.
Chanbers and Ms. Anthony individually:

What occurred here was a shifting of the life
beneficiaries’ inconme interests to the remai nder
beneficiaries prior to the deaths of * * * [the
former], resulting in* * * [the latter’s] receiving an
accelerated gift of the trust incone * * *. This
occurrence al so caused the inconme attributable to the
life beneficiaries to escape taxation.

In other words, the formation of KTVU Partnership effected an
assignment of income wthout paynent of gift or incone taxes by
t he assignors, Ms. Chanbers and Ms. Anthony.
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petitioner’s board, and nmenber of the board s executive
commttee, which actually ratified and approved the formati on of
KTVU Part ner shi p.

Respondent bases his argunent that there was a section
311(b) distribution by petitioner on casel aw hol ding that a
corporation’s transfer of noney or property to a third party
primarily for the direct or tangi ble benefit of a sharehol der
gives rise to a constructive dividend or distribution to that
shar ehol der, 2 and casel aw finding the requisite benefit to the
shar ehol der when the primary purpose of the distributionis to
benefit a nmenber of the shareholder’s famly.®®

Al t hough respondent argues that petitioner’s transfer,

t hrough KTVWU, Inc., of “additional value in the formof increased
partnership interests” to the famly partnershi ps was nmade “for
the benefit of [the] Sharehol der Trusts, rather than directly to
them” respondent al so characterizes the constructive
distribution as a distribution to the sharehol der trusts through

the affiliated group; i.e., “a distribution of partnership

12 See, e.g., Stinnett's Pontiac Serv., Inc. V.
Comm ssi oner, 730 F.2d 634, 640-641 (11th Cr. 1984), affg. T.C
Meno. 1982-314; Sanmmons v. Conmi ssioner, 472 F.2d 449, 451-454
(5th Gr. 1972), affg. in part, revg. in part and remanding T.C
Menmo. 1971-145; Conm ssioner v. Mkransky, 321 F.2d 598, 601-602
(3d Gr. 1963), affg. 36 T.C. 446 (1961); Glbert v.
Commi ssioner, 74 T.C. 60, 64 (1980).

13 See, e.g., Hagaman v. Commi ssioner, 958 F.2d 684, 690-691
(6th Cr. 1992), affg. and remandi ng on other issues T.C. Mno.
1987-549; Green v. United States, 460 F.2d 412, 419 (5th Cr.
1972); Byers v. Conm ssioner, 199 F.2d 273, 275-276 (8th Cr
1952), affg. a Menorandum Opinion of this Court; Epstein v.
Comm ssi oner, 53 T.C. 459, 471-475 (1969).
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interests by KTVU, Inc. to CCl, followed by subsequent
di stributions of the partnership interests fromCC to * * *
[petitioner] and * * * [petitioner] to the Sharehol der Trusts.”!4
Finally, in his nmenorandum of | aw under the heading
“CONCLUSI ON’, respondent states as foll ows:

Petitioner’s Mtion for Summary Judgnent mnust
fail. This case presents factual issues relating to
valuation, and intertw ned factual and | egal issues
regardi ng whether a distribution was nmade, and the
determ nati on of whether the distribution was made with
respect to stock. Petitioner, in its abbreviated
statenent of facts to the Court, conveniently omtted
facts which are crucial to understanding the issues.
As such, summary judgnment is not appropriate.

B. Petiti oner

Petitioner first argues that section 311(b) sinply does not
apply to the formati on of KTVU Partnership because there was no
di stribution of appreciated property by petitioner to its
shar ehol ders, “but rather, a contribution of property by KTVU,

Inc. to KTVU partnership in exchange for a partnership interest

14 Because the first two of those all eged deened
di stributions occur between nenbers of an affiliated group within
t he neani ng of sec. 1504, respondent notes that, under the
consolidated return regulations in effect during 1993, sec.
311(b) gain is taken into account by the distributing corporation
(KTVU, Inc.) upon the final alleged deened distribution from
petitioner to the shareholder trusts. See sec. 1.1502-14T(a),
Tenporary I ncone Tax Regs., 53 Fed. Reg. 12679 (Apr. 18, 1988),
anended by 55 Fed. Reg. 9424 (Mar. 14, 1990) and 58 Fed. Reg.
13412 (Mar. 11, 1993). Respondent further notes that, in his
view, KTW, Inc.’s distribution of additional value to the famly
partnershi ps simultaneously triggered all three deened
distributions, and thus its recognition of the all eged sec.
311(b) gain is i medi ate.
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* * * governed by * * * sections 721(a) and 704(c)(1)(A)."*®
Consistent with that view, petitioner argues that (1) any
di sproportionally large partnership interests received by the
famly partnerships were not received by “sharehol ders” of
petitioner, (2) the “built-in gain inherent in the * * * [station
assets]”, rather than being taxable to petitioner under section
311(b), “is recognized by KTVU, Inc. in accordance with the
section 704(c) requirenents”, and (3) pursuant to those
requi renents, as set forth in regul ati ons under section 704(c),

a di sproportionately higher anount of inconme and gain

[is allocated] to KTVU, Inc. over the tax |life of the

contributed assets, so that over that period KTVU, Inc.
will be allocated the entire amount of the [built-in]

15 Sec. 721(a) provides as foll ows:
SEC. 721. NONRECOGNI TI ON OF GAIN OR LOSS ON CONTRI BUTI ON

(a) Ceneral Rule.--No gain or |loss shall be recognized
to a partnership or to any of its partners in the case of a
contribution of property to the partnership in exchange for
an interest in the partnership.

Sec. 704(c)(1)(A) provides as follows:
SEC. 704. PARTNER S DI STRI BUTI VE SHARE
(c) Contributed Property.--

(1) In general.--Under regulations
prescribed by the Secretary—

(A) incone, gain, loss, and deduction
Wi th respect to property contributed to
the partnership by a partner shall be shared
anong the partners so as to take account of
the variation between the basis of the
property to the partnership and its fair
mar ket value at the tinme of contribution * *
*
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gain inherent in the KTVU Station Assets at the tinme of
contri bution.

See sec. 1.704-1(b)(1)(vi), (5), Example (13)(i) (built-in gain
on partnership’'s sale of property taxed to contributing partner),
I ncone Tax Regs.; see also 1 McKee et al., Federal Taxation of
Part nershi ps and Partners, par. 10.04[1], at 10-109 through 10-
110 (2d ed. 1990). Petitioner concludes: “Thus, except for
timng differences, section 704(c) puts KTVU, Inc. in the sanme
position as if KTVU Inc.’s contribution of the KTVU Station
Assets to KTVU Partnership had been inmedi ately taxable as a sale

for fair market val ue.”1

1 1 n support of its position that sec. 704(c), rather than
sec. 311(b), is the appropriate vehicle for taxing KTVU, Inc., on
any and all built-in gain attributable to the station assets
KTVU, Inc., contributed to KTVU Partnership, petitioner relies on
the decision of the Court of Appeals for the Sixth GCrcuit in
Shunk v. Comm ssioner, 173 F.2d 747, 750-752 (6th Cr. 1949),
revg. 10 T.C. 293 (1948). |In Shunk, the Court of Appeals
rejected the finding of this Court that an apparent bargain sale
by Shunk Manufacturing Co. (Shunk) to a newly forned partnership
in which its shareholders held a five-sixths interest constituted
a constructive dividend from Shunk to its sharehol ders. See
Shunk v. Comm ssioner, 10 T.C at 303-307. The Court of Appeals
concl uded:

The property sold by * * * [Shunk] was sold to the
partnership; it was not a transfer (or distribution) to
its * * * shareholders * * *. To hold otherw se would
conpletely ignore the | egal concept of a partnership.

* * * [Shunk v. Conm ssioner, 173 F.2d at 751.]

Petitioner also relies on certain legislative history
attendant to the repeal of the General Uilities doctrine
(derived fromthe Suprene Court’s opinion in Gen. Uils. &
Qperating Co. v. Helvering, 296 U S. 200 (1935), and stating that
a corporation generally did not recognize gain or |oss on a
di stribution of appreciated or depreciated property to its
sharehol ders with respect to its stock). S. Rept. 100-445 (1988)
is the report of the Commttee on Finance acconpanying S. 2238,
100t h Cong., 2d Sess. (1988), which forned the basis for part of

(continued. . .)
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Even assum ng arguendo that sections 721 and 704(c) are not
t he excl usive governing provisions, petitioner argues that
section 311(b) would still not apply because petitioner made no
distribution to any of its shareholders. Petitioner purports to
di stingui sh the casel aw respondent cites in support of his
argunment that KTVU, Inc.’s gratuitous transfer of partnership
interests to the famly partnerships was for the benefit of the
sharehol der trusts and, therefore, constituted a constructive

dividend to those trusts. Petitioner argues that the

18(, .. conti nued)
t he Techni cal and M scel | aneous Revenue Act of 1988, Pub. L. 100-
647, sec. 1006(e)(5)(A), 102 Stat. 3400, which anended sec.
337(d). In pertinent part, the report states:

Section 704(c) of the Code generally requires that
gain attributable to appreciated property contri buted
to a partnership by a partner be allocated to that
partner; it is expected that this rule would generally
prevent the use of a partnership to avoid the purposes
of the anendnents nmade by subtitle D of Title VI of the
Act (for exanple, by attenpting to shift the tax on C
corporation appreciation to another party or to a non-C
corporation regine). * * * [S. Rept. 100-445, supra at
67.]

Petitioner cites the foregoing statenent as confirmation of its
view that the Code provisions effecting the repeal of the General
Utilities doctrine, including sec. 311(b), “are not intended to
apply where section 704(c) already applies to tax the gain to the
corporate transferor.”

Finally, petitioner adds that the reference in sec. 704(c)
to fair market value is a reference to true fair market val ue so
that, if, in fact, the station assets have been underval ued as
respondent cl ains, respondent “can challenge that valuation * * *
[and] require that the section 704(c) allocations be based upon
accurate fair market value.” In other words, the appropriate
adj ustment would be to increase KTVU, Inc.’s built-in gain
taxable to KTVU, Inc., under sec. 704(c), not to find a deened
di stribution by petitioner taxable to petitioner under sec.
311(b).
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constructive distributees in the cited cases had the authority to
effect the transfers in question whereas Ms. Chanbers and Ms.
Ant hony, in their capacity as trustees of the sharehol ders
trusts, were wi thout authority, under the trust instrunents, to
transfer KTVU Partnership interests (which would represent
additions to trust principal) to anyone until term nation of the
trusts. Petitioner also notes that (1) “Ms. Anthony and Ms.
Chanbers, as two of the eight directors [of petitioner],
control |l ed neither the board nor any deci sions regardi ng busi ness
ventures, including the KTVU Partnership”, and (2) “it cannot * *
* pbe assuned that the independent directors [on the executive
commttee] * * * acted to favor non-sharehol ders of * * *
[ petitioner] by directing KTVU. [sic] Inc. to distribute ‘extra’
partnership interests to * * * [the fam |y partnerships] contrary
to their duties as directors and nenbers of the executive
commttee.” Thus, even if Ms. Chanbers and Ms. Anthony had had
the authority to effect the transfer of “extra” partnership
interests in KTVU Partnership to the famly partnerships, they
| acked the power to do so, and the outside (nonfamly) directors’
power to effect that transfer was circunscribed by their
fiduciary responsibilities to petitioner.

Finally, petitioner argues that even if one assuned a
distribution of partnership interests to the famly partnerships,
the “[t]he Famly Trusts * * * received absolutely no benefit,
direct, tangible or otherwise, as a result of the assuned

distribution”. Indeed, petitioner argues that the sharehol der
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trusts woul d have been harned by such distributions because
premature distributions of trust principal would have
contradicted the ternms of the respective trust instrunments
(violating the trustees’ duties of inpartiality) and di m ni shed
the trustees econonic ability to carry out M. Cox’s wi shes.

1. Analysis

A. Exi stence of a Genuine |Issue of Material Fact

Because, for purposes of the notion, petitioner concedes a
$300 million value for the station assets contributed by KTVU,
Inc., to KTVU Partnership and a $239.5 nmillion value for the
partnership interest it received in exchange therefor, valuation
is not an issue herein. Mreover, respondent does not identify
the “intertwined factual and | egal issues regardi ng whether a
di stribution was nmade” or whether it “was made with respect to
stock”, ' nor does he identify the “conveniently omtted facts
whi ch are crucial to understanding the issues.” Therefore,
because respondent has failed to satisfy the requirenent of Rule

121(d) to “set forth specific facts showing that there is a

7 1n other words, the famly trusts would have been harned
because such distributions were not permtted by the trust
instrunments and would, to the extent nade, deprive the trustees
of the wherewithal to carry out the settlor’s w shes.

8 W find that the question of whether KTVU, Inc.’s
exchange of the station assets for a majority partnership
interest in KTVU Partnership involved a distribution by
petitioner with respect to its stock, for purposes of secs.
301(a) and 311(b), raises an issue of |law to be deci ded by
appl ying the applicabl e casel aw, discussed infra, to the
undi sputed facts.
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genuine issue for trial”, we will not deny the notion for that
reason.

B. Exi stence of a Dividend Subject to Section 311(b)

1. Respondent’s Alternative Positions

Respondent argues that, in substance, KTVU, Inc.’s assuned
gratuitous transfer of partnership interests in KTVU Partnership
to the famly partnerships constituted a constructive dividend
frompetitioner to the sharehol der trusts causing petitioner to
recogni ze $60.5 mllion of unrealized gain pursuant to section

311(b).* Respondent appears to have charted two alternative

19 Petitioner’s concession regarding the $60.5 nillion
disparity between the value of the station assets KTVU, Inc.,
contributed to KTVU Partnership and the value of the partnership
interest it received is not a concession that the famly
partnerships’ partnership interests were enhanced by that anount.
| ndeed, in response to an informal discovery request from
petitioner, respondent states his positions that (1) the property
he asserts KTW, Inc., distributed was a partnership interest in
KTVU Partnership while (2) the property to be valued to determ ne
gai n under sec. 311(b) is the KTVU, Inc., assets contributed to
that partnership. He continues: “The fair market val ue
conponent of property distributed by KTVU, Inc. under I.R C 8§
311(b) would be the sane whether the constructively distributed
property is KTVU tel evision assets or an interest in the
partnership.” Respondent relies on Pope & Talbot, Inc. v.

Comm ssioner, 162 F.3d 1236 (9th Cr. 1999), affg. 104 T.C. 574
(1995), in support of that position. |In Pope & Talbot, Inc. v.
Comm ssi oner, supra at 1239, the Court of Appeals held that, for
pur poses of determ ning Pope & Talbot, Inc.’s hypothetical gain
under what is now sec. 311(b)(1), the hypothetical sale was of
the property the corporation owed at the tine of the
distribution (inproved and uni nproved real property) and not the
aggregate value of the individual |imted partnership units the
corporation distributed. There appears here to be a discrepancy
bet ween the $60.5 mllion difference in value that respondent
woul d cause petitioner to treat as resulting in recognized gain
under sec. 311(b) and the $7, 825,000 di fference between the
determ ned value of the two famly partnership interests in KTVU
Fami |y Partnership and the $62 nillion those partnerships
contributed. W need not resolve that discrepancy. The sole
(continued. . .)
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paths to arrive at that result. Under one approach, he argues
that the transfer was, in fact, to the famly partnerships, but
that it was for the benefit of the shareholder trusts and,
therefore, constituted a constructive dividend to those trusts.
Under the other, he posits a constructive dividend from KTVU,
Inc., toits parent, CCl, and fromCCl to its parent, petitioner,
foll owed by petitioner’s constructive distribution to the
sharehol der trusts. Respondent appears to favor the first path,
stating that “[f]or purposes of this case, it is only necessary
to establish that appreciated assets left the corporate solution
of KTVU, Inc., for the benefit of its Sharehol der Trusts”.?2°
Assuming that the transfer to the famly partnerships was for the
benefit of the sharehol der trusts, respondent’s apparently
favored approach is clearly sustainable under the applicable

casel aw (di scussed infra). Therefore, since respondent does not

19C, .. continued)
issue involved in the notion is the existence (or nonexi stence)
of a sec. 311(b) distribution of property, not the identity or
val ue of the transferred property. Petitioner argues that, “even
assum ng” the famly partnerships received partnership interests
worth nore than their cash contributions, to trigger the
application of sec. 311(b) that assuned transfer from KTVU, Inc.,
to the famly partnerships nmust constitute a distribution from
petitioner to the sharehol der trusts, which, in petitioner’s
view, it does not.

20 W find additional support for our view that respondent
favors the first path in his statenents that “the
characterization and taxation of the transfer, if any, of the
partnership interests fromthe Sharehol der Trusts to the Famly
Partnerships is not here at issue” (enphasis added), and “the
rel ati onshi ps between the Sharehol der Trusts, their
beneficiaries, and the Famly Partnerships illustrate that the
transfer to the Famly Partnershi ps was directed by and for the
benefit of [i.e., not to] the Sharehol der Trusts” (enphasis
added) .
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claimthat it nmakes any difference, and since he appears to favor
the first path, the issue we address is whether KTVU, Inc.’s
assunmed gratuitous transfer to the famly partnerships
constituted, in substance, a constructive dividend by petitioner
to the sharehol der trusts subject to section 311(Db).

2. Di scussi on

a. | nt r oducti on

Petitioner’s principal argunment is a |egal argunent that the
| nt ernal Revenue Code provisions pertaining to partners and
partnerships (subtitle A chapter 1, subchapter K), preenpt
application of the provisions pertaining to corporate
distributions and adjustnents (subtitle A chapter 1, subchapter
C) when considering the tax effects of a partner’s capital
contribution to a partnership. WMre precisely, petitioner argues
that section 704(c), which, like section 311(b), effectively
taxes KTVU, Inc., on the built-in gain associated with the
station assets, preenpts the application of section 311(b) to any

portion of that gain.?

21 Al though sec. 704(c)(1)(A) taxes the contributing partner
on any built-in gain associated with property that partner
contributed, on Sept. 1, 1993, the date of KTVU, Inc.’s
contribution of the station assets to KTVU Partnership,
contributors of property to a partnership were still permtted to
rely on regul ations issued under prior |law, which nmade the
contributor’s recognition of the entire built-in gain elective.
See sec. 1.704-1(c)(2), Incone Tax Regs., which was replaced by
regul ations effective for contributions nade on or after Dec. 21,
1993. TD 8500, 1994-1 C. B. 183; see also 1 McKee et al., Federal
Taxation of Partnerships and Partners, par. 10.04[3], at 10-113
(2d ed. 1990). According to article 4.6(a) of the KTVU
Partnershi p agreenment, the partners made that el ection, and for
that reason KTW, Inc., was, in fact, taxable on the built-in

(continued. . .)
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Because we decide the notion on grounds that effectively
render noot the |egal issues petitioner raises, we need not
address either the preenption issue or petitioner’s argunent that
Ms. Chanbers and Ms. Anthony, in their dual capacities as
controlling trustees of the sharehol der trusts and nenbers of
petitioner’s board, had neither the authority nor the power to
effect a contribution of the station assets by KTVU, Inc., to
KTVU Partnership for the benefit of anyone until term nation of
t he sharehol der trusts.?2 W shall grant petitioner’s notion on
the ground to which petitioner also alludes, that the undi sputed
facts fail to denonstrate that KTVU, Inc.’s assunmed gratuitous
transfer of partnership interests to the famly partnershi ps was
made primarily to benefit the sharehol der trusts, or,
alternatively, that it actually provided a benefit to the

shar ehol der trusts.

21(...continued) o
gain associated with the station assets as petitioner alleges.

22 The issue of whether Ms. Chanbers and Ms. Anthony (who,
as controlling trustees of the sharehol der trusts, were,
arguably, in a position to select all the nenbers of petitioner’s
board) had the power to control petitioner’s board and its
deci sions woul d appear to present a question of material fact
sufficient to result in a denial of the notion were deciding that
I ssue necessary. See Geen v. United States, 460 F.2d at 420
(“[T] he appropriate test for determ ning control over corporate
action * * * is whether the taxpayer has exercised substanti al
i nfluence over the corporate action * * * . The inquiry is
factual”.). Because we find resolving the “power” issue
unnecessary, we need not deny the notion on that ground.
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b. The Casel aw

In Sammons v. Conmi ssioner, 472 F.2d 449, 451-452 (5th Gr

1972), affg. in part, revg. in part and remanding T.C. Meno.

1971- 145, the Court of Appeals for the Fifth Grcuit set forth
standards for determ ning whether a corporation’s transfer of
property to a third party constitutes a dividend to the
transferor corporation’s sharehol der(s).?® The taxpayer in
Sammopns guar anteed and then assuned a debt obligation of a
second-tier subsidiary of a corporation 99 percent owned by the
taxpayer. The issue was whet her the taxpayer’s purchase of
preferred stock fromits insolvent or near insolvent second-tier
subsidiary was primarily intended to provide that subsidiary with
funds sufficient to reinburse the taxpayer for his paynent of the
subsidiary’s debt obligation with the result that that
transaction gave rise to a constructive dividend to the taxpayer.
After acknow edging the “well-established principle that a
transfer of property fromone corporation to another corporation
may constitute a dividend to * * * [a commopn sharehol der of] both
corporations”, id. at 451, the Court of Appeals set forth what it

descri bed as a subjective and an objective test for determ ning

2 Barring a stipulation to the contrary, this case is
appeal able to the Court of Appeals for the Eleventh Crcuit. See
sec. 7482(b)(1)(B). The Court of Appeals for the El eventh
Crcuit has held that any case the Court of Appeals for the Fifth
Crcuit decided before Cct. 1, 1981, is binding precedent upon
it. See Bonner v. Gty of Prichard, 661 F.2d 1206, 1207 (11th
Cr. 1981). Sammons v. Conm ssioner, 472 F.2d 449 (5th G
1972), which we have followed in determ ning whether an
intercorporate transfer constitutes a constructive dividend to a
comon sharehol der, e.g., Chan v. Comm ssioner, T.C Menp. 1997-
154, is such a case.




- 29 -
whet her such a transfer does, in fact, constitute a dividend from
the transferor corporation to the shareholder. The subjective or
primary purpose test requires that the distribution or transfer
be made primarily for the benefit of the sharehol der rather than
for a valid business purpose. 1d. The objective or distribution
test requires that the distribution or transfer caused “funds or
other property to | eave the control of the transferor corporation
and * * * [all owed] the stockhol der to exercise control over such
funds or property either directly or indirectly through sone
instrunmentality other than the transferor corporation.” 1d.
Both tests nust be satisfied to find a constructive dividend to
t he sharehol der of the transferor corporation. |[d.

In Stinnett’s Pontiac Serv., Inc. v. Conmn ssioner, 730 F.2d

634, 641 (11th Cr. 1984), affg. T.C Meno. 1982-314, the Court
of Appeals for the Eleventh GCrcuit cites with approval the
observation of the Court of Appeals for the Fifth Grcuit in
Kuper v. Comm ssioner, 533 F.2d 152, 160 (5th Cr. 1976), affgqg.

in part and revg. in part 61 T.C. 624 (1974), that, in applying
the Samons primary purpose test, “the search for this underlying
pur pose usually involves the objective criterion of actual
primary econom c benefit to the shareholders as well”; i.e.,
there is an “objective facet” of that test that “inevitably
overlaps wth the Sammons’ objective distribution test”. The
Court of Appeals for the Eleventh Circuit states the point as

foll ows:
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I n determ ni ng whether the primry purpose test
has been net, we nust determ ne not only whether a
subjective intent to primarily benefit the sharehol ders
exi sts, but al so whether an actual primry econom c
benefit exists for the shareholders. * * * [Stinnett’s
Pontiac Serv., Inc. v. Conm ssioner, supra at 641.]

Accord Glbert v. Conmm ssioner, 74 T.C. 60, 64 (1980)

(“[T]ransfers between related corporations can result in
constructive dividends to their common sharehol der if they were
made primarily for his benefit and if he received a direct or
tangi bl e benefit”.).

If the benefit to the shareholder is “indirect or derivative
in nature, there is no constructive dividend.” 1d.; see also

Rushing v. Comm ssioner, 52 T.C 888, 894 (1969) (“[W hat ever

personal benefit, if any, Rushing [the sole sharehol der of the
transferor and transferee corporations] received was derivative
in nature. Since no direct benefit was received, we cannot
properly hold he received a constructive dividend.”), affd. on
anot her issue 441 F.2d 593 (5th Cr. 1971).

Finally, as respondent points out in his nmenorandum of | aw
in support of his notice of objection, courts have found the
requi site benefit to the sharehol der when the prinmary purpose of
the corporation’ s distribution or transfer of noney or property
is to or for the benefit of a nenber of the shareholder’s famly.

See, e.g., Hagaman v. Conmi ssioner, 958 F.2d 684, 690-691 (6th

Cr. 1992), affg. and remandi ng on other issues T.C. Meno. 1987-
549; G een v. United States, 460 F.2d 412, 419 (5th Gr. 1972);

Byers v. Comm ssioner, 199 F.2d 273, 275 (8th Gr. 1952), affg. a
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Menor andum Opi nion of this Court; Epstein v. Conmm ssioner, 53

T.C. 459, 471-475 (1969).

In both Green and Epstein, the courts’ approach was to
deci de whet her there had been a bargain sale by a corporation the
t axpayer controlled to trusts for the benefit of his m nor
children (and, therefore, a constructive dividend to the
t axpayer) on the basis of the parties’ conpeting val uations of
the property sold. W conclude, however, that neither case
stands for the proposition that the nere finding of a bargain
sal e based on conpeting property valuations requires a finding
that the transfer constitutes a constructive dividend to the
shar ehol der, regardl ess of intent.

In Geen v. United States, supra at 420, the Court of

Appeal s focused on two issues: valuation of the property all eged
to have been sold for a bargain price (which issue it renanded)
and the sharehol der’s control over the corporation s actions;
i.e., his “ability to divert a dividend or a bargain sale to * *
* [his] chosen recipient”. In addressing the latter issue, the
Court of Appeals stated as foll ows:

We enphasi ze that the finder of fact nmust al so be

all owed to consider, for what he thinks it is worth,
that the corporation did in fact consummate a
transaction with favorabl e consequences for the

t axpayer personally or for his imediate famly; this
circunstance is surely one tending to prove that the

t axpayer exercised substantial influence [the court’s
test for control] over corporate action. [ld. at 420-
421.]
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We consider that |anguage to be fully consistent with the Court
of Appeals’ own primary purpose test set forth in Sanmons v.

Commi ssi oner, supra, and, in particular, with the notion that the

t axpayer necessarily woul d have exercised his “substanti al

i nfl uence over corporate action” for the sol e purpose of

benefiting his mnor children. |Indeed, the Court of Appeals
itself noted: “The approach suggested is entirely consistent
wth * * * Sammpns”. Geen v. United States, supra at 421.

In Epstein, a case decided before Sammobns, we found a
constructive dividend to the taxpayer sharehol der because we
found a bargain sale by the corporation to trusts for the benefit
of the taxpayer’s children. The latter finding was based on our
determ nation of the property’s value after review ng the
parties’ after-the-fact expert wtness valuations and the
evi dence underlying them Although there is no discussion of any
need for evidence of corporate or shareholder intent to make a
bargain sale, we clearly expressed our belief that that intent
was present in the case. For exanple, in justifying constructive
di vidend treatnent, we observed:

The device of having a corporation make a transfer

of property, for no or insufficient consideration, to a

person other than a stockhol der has not been too

successful in avoiding dividend treatnent to the

st ockhol der whose own purposes have been satisfied by

such transfer. * * *

“The petitioner controlled the WIIloughby Co. It

acted solely to accommodate himin making the transfer.

He enjoyed the use of the property by having it

transferred for his own purposes. * * *” [Epstein v.

Commi ssi oner, supra at 474-475 (quoting dark v.

Commi ssioner, 31 B.T. A 1082, 1084 (1935), affd. 84
F.2d 725 (3d Gr. 1936)).]
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The foregoi ng | anguage | eaves no doubt that our finding of a
constructive dividend to the taxpayer sharehol der was based
principally on a finding that there was no busi ness purpose for
the bargain sale, and that it was solely notivated by the
taxpayer’s desire to confer an econom c benefit on his children.

c. Application of the Primary Purpose Test

(1) Petitioner’s Intent in Form ng KTVU
Part nership

(a) Introduction

Respondent argues that “it is only necessary to establish
t hat appreci ated assets left the corporate solution of KTVU,
Inc., for the benefit of its Shareholder Trusts, to establish
that there has been a distribution with respect to [the]

Shar ehol der Trusts’ stock to which section 311 applies.” He then
argues that “the rel ati onshi ps between the Sharehol der Trusts,
their beneficiaries, and the Famly Partnerships illustrate that
the transfer to the Famly Partnerships was directed by and for
the benefit of the Sharehol der Trusts.” Lastly, as “[f]urther
proof of benefit to the Sharehol der Trusts,” he argues: “As
trustees of the Shareholder Trusts, Ms. Chanbers and Ms.

Ant hony approved KTVU, Inc.’s receipt of less than fair market
value for the appreciated assets transferred.”

Assum ng arguendo that Ms. Chanbers and Ms. Anthony,
acting in concert, were responsible for both petitioner’s
decision to form KTVU Partnership and the manner in which it was
formed, the undisputed facts do not support respondent’s

characterization of that transaction. That is, the facts do not
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support respondent’s conclusion that Ms. Chanbers and Ms.

Ant hony purposely approved KTVU, Inc.’s contribution of the
station assets to KTVU Partnership in exchange for a | ess than
fair market value partnership interest (i.e., that they caused
KTVU, Inc., to deal with the famly partnerships at |ess than
arms length) to provide an econom c benefit to the famly
partnershi ps and, derivatively, to the sharehol der trusts. Even
assunmng an identity of interests anong the entities involved in
the transaction (petitioner, KTVU, Inc., the sharehol der trusts,
and the famly partnerships), that is not, in and of itself,
evidence that the related individuals common to those entities
(and, in particular, Ms. Chanbers and Ms. Anthony) acted in
concert purposely to violate the armis-length standard in form ng

KTVU Partnership. See, e.g., Rushing v. Conmi ssioner, 52 T.C at

894 (“The fact that Rushing was the sol e sharehol der of both
L.C.B. and Briercroft is not a sufficient basis for concluding

t hat Rushing constructively received the advances of L.C.B. [to
Briercroft.]”). Moreover, the undisputed facts strongly indicate
that the parties to the formation of KTVU Partnership intended an
arm s-length transacti on.

(b) Factors Relating to Petitioner’s |Intent

(1) Business Reasons for the Formation of
KTVU Part nership

As di scussed supra, petitioner continued to operate KTVU
(TV) through KTVU Partnership only because petitioner could not
sell it. By operating the station in that manner petitioner was

able to reduce its investnent in the tel evision broadcast
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busi ness, use KTVU, Inc.’s working capital in other business
areas, and allay concerns anong petitioner’s television broadcast
executives that petitioner was abandoni ng the television
br oadcast busi ness by denonstrating the Cox famly’s ongoing
commtnment to it.

(1i1) The Executive Conmittee Resolution

The August 6, 1993, resolution of the executive comnmttee of
petitioner’s board specifically required that the famly
partnershi ps’ cash contributions to KTVU partnership be “in an
anmount corresponding to the fair market value of the partnership
interests acquired by such Fam |y Partnerships”, and that the
famly partnerships’ acquisition of partnership interests in KTVU
Partnership “be on terns and conditions no | ess favorable to * *
* [petitioner] or KTVU, Inc. than the terns and conditions that
woul d apply in a simlar transaction with persons who are not
affiliated wth * * * [petitioner]”.

(iti) The Qutside Appraisals and Additional Cash
Contributions by the Fanily Partnerships

Before form ng KTVU Partnership, petitioner retained an
outside accounting firm Arthur Andersen, “to render an opinion
of the appropriate marketability and mnority interest discounts
applicable to a mnority interest in the KTVU Partnership as of
August 1, 1993”", the date of its formation. Then, in 1996,
because petitioner’s managenent discovered that errors had been
made in conputing each famly partnership’s interest in KTVU
Partnershi p, Furman Sel z was retained to reval ue those interests.

Furman Sel z determ ned that the correct fair market of each of
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those interests as of August 1, 1993, was $31 million. On
Septenber 12, 1996, in response to that determ nation, each
fam |y partnership contributed an additional $4 mllion to KTVU
Partnership to bring the total contribution of each to $31
mllion.

(tv) Fiduciary Responsibilities of Petitioner’s
Board of Directors and Majority Sharehol ders

Respondent asserts (and petitioner here concedes) that KTVU,
Inc., gratuitously transferred KTVU Partnership interests to the
famly partnerships and that Ms. Chanbers and Ms. Anthony stood
on both sides of the transaction. The parties, however, dispute
whet her those facts require us to find that Ms. Chanbers and
Ms. Anthony intended that gratuitous transfer. W agree with

petitioner: In light of United States v. Byrum 408 U S. 125

(1972), we need not find intent on those facts al one.

Even assum ng Ms. Chanbers and Ms. Anthony controlled
petitioner’s board and could direct petitioner’s actions, because
the applicable State | aw i nposes fiduciary duties on corporate
directors and majority shareholders (e.g., Ms. Chanbers and Ms.
Ant hony), we may not necessarily conclude (as respondent does)
that Ms. Chanbers and Ms. Anthony intended to make a gratuitous
transfer to the famly partnerships.

In United States v. Byrum supra at 137-138, the Suprene

Court observed that in alnost every if not every State “[a]
maj ority sharehol der has a fiduciary duty not to m suse his power
by pronoting his personal interests at the expense of corporate

interests” and that “the directors also have a fiduciary duty to
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pronote the interests of the corporation.” Wether petitioner’s
maj ority sharehol ders and directors were subject to the | aws of
Del aware (the State of petitioner’s incorporation) or Georgia
(the State in which petitioner has its principal offices), they
had fiduciary responsibilities of the type referred to in Byrum
See Ga. Code Ann. sec. 14-2-830(a) (2003) (enacted in 1981)2* (“A
director shall discharge his duties as a director, including his
duties as a nenber of a commttee: (1) In a manner he believes
in good faith to be in the best interests of the corporation”.);

In re Reading Co., 711 F.2d 509, 517 (3d Cr. 1983) (“Under

Del aware | aw, corporate directors stand in a fiduciary
relationship to their corporation and its stockhol ders”, and “a
maj ority shareholder * * * has a fiduciary duty to the
corporation and to its mnority shareholders if the majority
shar ehol der domi nates the board of directors and controls the

corporation.”); GWIntl. Corp. v. Yao, 532 S. E 2d 151, 155 (Ga.

Ct. App. 2000) (“It is well settled that corporate officers and
directors have a fiduciary relationship to the corporation and

its sharehol ders and nust act in good faith.”); Marshall v. WE.

Marshal |l Co., 376 S.E. 2d 393, 396 (Ga. Ct. App. 1988)

(“IMajority shareholder who really controls the corporation” has
a “fiduciary relationship * * * to protect mnority sharehol ders”
and “majority sharehol ders nust act in good faith when managi ng

corporate affairs”.).

24 See 1988 (:aa. Laws p. 1070, sec. 1.
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KTVU, Inc.’s assuned gratuitous transfer of a substanti al
partnership interest in KTVU Partnership necessarily woul d have
reduced its distributive share of incone and |iquidation (or
sal e) proceeds fromKTVU (TV) by the anounts that would have been
attributable to that interest. Thus, the assuned transfer
necessarily would have resulted in financial detrinment to (and,
therefore, would not have been in the best interests of) KTVU,
Inc., and the mnority shareholders of its ultinmate parent,
petitioner. W agree with petitioner that such a transfer would
represent a breach of the majority shareholder’s and directors’
fiduciary duties to petitioner and to the mnority sharehol ders
who, unlike the beneficiaries of the (mpjority) sharehol der
trusts, did not own interests in the famly partnerships and,
therefore, would not be made financially whole for the likely
shortfall in incone and liquidation (or sale) proceeds.

In United States v. Byrum supra, the decedent owned a

majority of the stock in three corporations and transferred
shares in those corporations to an irrevocable trust for his
children. He retained the right to vote the transferred shares,
veto any investnents and reinvestnents by the trustee, and

repl ace the trustee. The Conm ssioner determ ned that those
retained rights caused the values of the shares to be includable
in his gross estate under either section 2036(a)(1l) (retention of
the enjoynment of or right to income fromthe property) or section
2036(a)(2) (the right to designate who shall enjoy the property

or the inconme therefrom. As we observed in Chanbers v.
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Conmm ssioner, 87 T.C. 225, 232 (1986), the Suprene Court in

Byrum in rejecting the Conm ssioner’s contentions, “repeatedly
enphasi zed the fiduciary duties of a majority sharehol der and of
the directors of a corporation.” The Suprene Court outlined the
constraints on majority sharehol ders and directors of a
corporation as foll ows:

What ever power Byrum nay have possessed with respect to
the flow of income into the trust was derived not from
an enforceable legal right specified in the trust
instrunment, but fromthe fact that he could elect a
majority of the directors of the three corporations.
The power to elect the directors conferred no | egal
right to command themto pay or not to pay dividends.

A majority shareholder has a fiduciary duty not to

m suse his power by pronoting his personal interests at
t he expense of corporate interests. Mreover, the
directors also have a fiduciary duty to pronote the
interests of the corporation. However great Byrunis

i nfluence may have been with the corporate directors,
their responsibilities were to all stockhol ders and
were enforceabl e according to | egal standards entirely
unrelated to the needs of the trust or to Byrunis
desires with respect thereto. [United States v. Byrum
supra at 137-138; fn. refs. omtted.]

In the light of the Supreme Court’s reasoning in Byrum we
agree with petitioner that, on the evidence before us, it would
be inproper to find that Ms. Chanbers and Ms. Anthony, as both
directors of petitioner and trustees of the sharehol der trusts,
purposely acted for the benefit of the trust beneficiaries (and
to petitioner’s detrinent) by directing KTVU, Inc., to distribute
“extra” partnership interests to the other KTVU Partnership
partners contrary to their fiduciary duty to petitioner and its

m nority sharehol ders.
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(c) Conclusion

The foregoing factors (the nontax business reasons for the
formati on of KTVU Partnership, the executive conmttee
resolution, the use of outside appraisals to determ ne and,
| ater, increase the famly partnerships’ capital contributions to
KTVU Partnership, and the fiduciary responsibility constraints
agai nst self-serving actions by the majority sharehol ders and
directors of petitioner) denonstrate that there is no reason to
conclude that either Ms. Chanbers or Ms. Anthony or any of
petitioner’s other directors intended a gratuitous transfer by
KTVU, Inc., to KTVU Partnership of station assets worth $60.5
mllion. Rather, assumng that that transfer did, in fact,
occur, the undisputed facts strongly indicate that it was
unintentional. Therefore, we conclude that KTVU, Inc.’s transfer
of the station assets to KTVU Partnership was not intended to
provi de a gratuitous econom c benefit to the other partners and,
derivatively, to the sharehol der trusts.

(2) Existence of a Benefit to the
Shar ehol der Trusts

(a) Analysis
The terns of the three sharehol der trusts make clear that
M. Cox intended to have all the net inconme therefrompaid to (1)
Ms. Chanbers and Ms. Anthony (under the Dayton trust (at al
tinmes here relevant)), (2) Ms. Chanbers (under Atlanta Trust 1),
and (3) Ms. Anthony (under Atlanta Trust 11). The trust terns

al so make clear his intent that only upon the death of those
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i ncone beneficiaries were the trust corpora to be distributed to
his children’s |lineal descendants.

In general, the terns of the trust determ ne the nature and
extent of the duties and powers of a trustee. 3 Restatenent,
Trusts 3d, sec. 70 (2007). It is also generally accepted that a
trustee’s first or primary duty is to (1) act wholly for the
benefit of the trust, (2) preserve the trust assets, and (3)
carry out the settlor’s intent. See 76 Am Jur. 2d, Trusts, sec.
331 (2005); see also 90A C. J.S., Trusts, sec. 321 (2002) (“By
accepting the trust, a trustee becones bound to adm nister it, or
to execute it, in accordance wth the provisions of the trust
instrunment and the intent of the settlor” (fn. refs. omtted));
id. sec. 322 (“It is the trustee’s paranount duty to preserve and
protect the trust estate in conpliance wiwth the terns of the

trust.”).®

% As evidenced by their filings in Chanbers v.
Comm ssi oner, docket Nos. 16698-06 and 16699-06, the parties
agree that the Atlanta trusts, created in CGeorgia, are governed
by Georgia |law and the Dayton trust, created in Chio, is governed
by Chio law. The laws of those two States generally incorporate
and are consistent with the foregoing principles of trust |aw
See, e.g., G. Code Ann. sec. 53-12-190 (1997) (Trustee duties)
(general ly applying “the common | aw duties of the trustee”); id.
sec. 53-12-211 (Duty of trustee as to receipts and expenditure)
(generally requiring conpliance with “the terns of the trust”);
Ohi o Rev. Code Ann. sec. 5808.01 (2006) (Duty to adm nister
trust) (“[T]rustee shall adm nister the trust in good faith, in
accordance with its terns and purposes and the interests of the
beneficiaries”.); id. sec. 5808.04 (Prudent adm nistration) (“A
trustee shall adm nister the trust as a prudent person would and
shal | consider the purposes, terns, distributional requirenents,
and other circunmstances of the trust.”).
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| f, as respondent argues, Ms. Chanbers and Ms. Anthony,
t hrough their control over the corporate actions of petitioner,
caused petitioner to have KTVU, Inc., nmake a gratuitous transfer
of partnership interests representing as nuch as $60.5 mllion in
station assets to the famly partnerships, they necessarily would
have violated their duties as trustees of the sharehol der trusts.
By stripping the trust corpora of valuable assets for inadequate
consideration, Ms. Chanbers and Ms. Anthony woul d have failed
to preserve the trust assets; by granting their |ineal
descendants (holders of the remainder interests) imredi ate access
to both inconme and principal attributable to the gratuitously
transferred assets (through nenbership in the famly
partnerships), they would have failed to carry out the settlor’s
(M. Cox’s) intent as expressed in the trust instrunents. As
respondent suggests, the shifting of assets frompetitioner (the
stock of which constituted the entire corpus of each sharehol der
trust) to KTVU Partnership may have benefited the remainder
beneficiaries by accelerating their enjoynent of inconme and
princi pal and satisfied the desire of Ms. Chanbers and Ms.
Ant hony to shift trust inconme fromthenselves as life
beneficiaries to the remai nder beneficiaries. Nevertheless, the
beneficiaries are not the trusts, and Ms. Chanbers’s and Ms.
Ant hony’ s fiduciary obligation under the trusts was to adm ni ster

the trusts in accordance with the terns thereof, not in
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accordance with the conflicting desires of the beneficiaries.?
| ndeed, one can imagine the trustees’ actions being carried to
their | ogical extrene whereby the trustees would have petitioner
transfer all its assets to KTVU Partnership thereby | eaving the
trusts holding stock in an enpty shell and, in effect,
term nating the sharehol der trusts. Under those circunstances,
one woul d be hard pressed to conclude that the trustees had acted

for the benefit of the sharehol der trusts.?’

26 |n this discussion, we treat the sharehol der trusts as
entities separate and apart fromthe trustees and beneficiaries.
That treatnent appears to be in accord with the definition of a
trust set forth in 1 Restatenent, Trusts 3d, sec. 2 (2007). That
section defines a trust as, in essence, “a fiduciary relationship
Wi th respect to property”. In “Comment a. Term nol ogy”, the
authors of the restatenent add the following clarification:

| ncreasi ngly, nodern common-| aw and statutory
concepts and term nology tacitly recognize the trust as
a legal “entity,” consisting of the trust estate and
the associated fiduciary relation between the trustee
and the beneficiaries. This is increasingly and
appropriately reflected both in | anguage (referring,
for exanple, to the duties or liability of a trustee to
“the trust”) and in doctrine, especially in
di stingui shing between the trustee personally or as an
i ndividual and the trustee in a fiduciary or
representative capacity.

27 This analysis is consistent with our recent decision in
Santa Fe Pac. Gold Co. v. Comm ssioner, 132 T.C. __ (2009), in
which we held that the taxpayer’s paynent of a $65 mllion
“termnation fee” to a putative white knight in connection with a
hostil e takeover of the taxpayer by another corporation
constituted a currently deductible expenditure. 1In reaching that
result, we noted that the taxpayer’s board of directors approved
the hostile takeover and rejected the “white knight” because
“Del aware fiduciary duties laws required Santa Fe’'s board to
obtain the highest value for the conpany’s shareholders.” 1d. at
_ (slip op. at 30). After the hostile takeover that triggered
the termnation fee, the acquiring conpany fired the taxpayer’s
enpl oyees, released nost of its managenent, shut down its
headquarters, discarded its business plans, and, therefore,

(continued. . .)
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In determ ning that actions by a trustee that violate the
terms of a trust, but are favored by the trust beneficiaries, may
be detrinmental to the trust, we are mndful of the general rule
that a settlor or grantor who is not also a trust beneficiary
(e.g., M. Cox were he still alive) may not maintain a suit to
enforce the ternms of the trust. See, e.g., 3 Scott, Trusts 211
(4th ed. 1988) (interpreting 1 Restatenent, Trusts 2d, sec. 200
(1950)) (“Where a trust is created inter vivos and the
[ nonbeneficiary] settlor is still alive, it would seemthat he
cannot maintain a suit to enforce the trust.”); 76 Am Jur. 2d,
Trusts, sec. 615 (2005) (“An action * * * to enforce the trust
must ordinarily be brought by beneficiaries, trustees, or soneone
representing them and not the settlor of the trust or a
representative of the settlor.” (Citation omtted.)). The reason
for the nonbeneficiary settlor’s inability to sue the trustee to
enforce the terns of the trust is the absence of a contractual
rel ati onship between the settlor and the trustee. See 3 Scott,
supra at 191-193; Gaubatz, “Gantor Enforcenent of Trusts:
Standing in One Private Law Setting”, 62 N.C. L. Rev. 905, 909-

912 (1984). Rather, the trustee’'s fiduciary obligations are

21(. .. continued)
harmed rat her than benefited the taxpayer. For that reason, we
held the termnation fee to be currently deductible. 1In so
doi ng, we distinguished | NDOPCO, Inc. v. Conm ssioner, 503 U.S.
79 (1992), which requires the capitalization of fees that provide
a benefit to the taxpayer extending beyond the taxable year in
issue. 1d. at (slip op. at 51). In effect, our finding of
no benefit to the taxpayer treated as irrelevant the obvious
financial benefit to the taxpayer’s sharehol ders who stood, in
relation to the taxpayer, as the beneficiaries of the sharehol der
trusts stand in relation to those trusts.
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generally considered to run to the beneficiaries, providing the
beneficiaries with exclusive rights of enforcement against the
trustee. See 1 Restatenent, Trusts 2d, secs. 197-200 (1959); 3
Scott, supra at 209, 211-212. Both Georgia and Chio | aw appear
to be consistent with that precept. See Ga. Code Ann. sec. 53-
12-193 (2003); Onhio Rev. Code Ann. secs. 5810.01 and 5810. 02
(2006) . 28

Assuming that M. Cox or his representative would have been
w thout standing to sue to enforce the terns of the sharehol der

trusts and that the trust beneficiaries wuld benefit from and be

28 There are indications that the judicial bias against
enforcenent of the settlor’s intent may be softening. See 3
Scott, Trusts 218 (4th ed. 1988) (“The tendency of Anmerican
courts has been to lay an increasing enphasis on the function of
the court in carrying out the wishes of the settlor.”). For
commentary questioning universal application of the rul e against
settlor enforcenent of trust terns, see Gaubatz, “G antor
Enf orcenent of Trusts: Standing in One Private Law Setting”, 62
N.C. L. Rev. 905, 906 (1984):

A grantor who creates a spendthrift or material purpose
trust relies on the trustee to resist the inportunings
of the beneficiary to deviate fromthe trust to his

i mredi ate advantage. |If the beneficiary seeks such
deviation, his desires are contrary to those of the
grantor, even if not contrary to the grantor’s econom c
interests. The attenpt thus raises the question of the
grantor’s right to prevent the trustee fromacceding to
the beneficiary’s demands. [Fn. ref. omtted.]

See also Note, “Right of Settlor To Enforce a Private Trust”, 62
Harv. L. Rev. 1370, 1376 (1949):

But there are sone indications, at |least in the case of
spendthrift trusts, of a policy to give the settlor’s
intention affirmative effect against an unwilling
trustee. Were this * * * policy is present, the
settlor should be allowed to enjoin unauthorized
paynments of incone or principal, and, wherever
feasible, to follow the property into the hands of the
payees and reestablish the trust. [Fn. refs. omtted.]
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in favor of any gratuitous transfer of trust assets to the famly
partnerships, that gratuitous transfer nonethel ess would be
harnful to the shareholder trusts. As noted supra, it would
necessarily dimnish trust principal and incone and, therefore,
it would necessarily dimnish the economc well-being of the
sharehol der trusts, irrespective of M. Cox’s right (were he
alive) to enforce the terns of those trusts. In short, the
enhanced benefits to the trust beneficiaries arise at the expense
of the sharehol der trusts.
(b) Concl usion

KTVU, Inc.’s assuned gratuitous transfer of an interest in
KTVU Partnership to the famly partnerships did not benefit the
sharehol der trusts.

(3) Conclusion Concerning Application of
the Primary Purpose Test

KTVU, Inc.’s assuned gratuitous transfer of an interest in
KTVU Partnership to the famly partnershi ps does not satisfy the

primary purpose test as set forth in Sammons v. Conm ssioner, 472

F.2d 449 (5th Gr. 1972), and Stinnett’'s Pontiac Serv., Inc. V.

Comm ssioner, 730 F.2d 634 (11th Cr. 1984).

3. Concl usi on

KTVU, Inc.’s assunmed gratuitous transfer of an interest in

KTVU Partnership to the famly partnerships did not constitute a
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distribution to the sharehol der trusts subject to section

311(b). 2

An order granting petitioner’s

motion for summary judgnent will

be i ssued.

2 We note in closing that, were respondent able to
establish that (1) petitioner, KTVU, Inc., KTVU Partnership, and
the famly partnerships were all under conmon control, and (2)
the allocation of income and |iquidation (or sal es) proceeds
anong KTVU, Inc., and the famly partnershi ps was unreasonabl e
(i.e., it did not reflect their true taxable incones according to
their relative contributions to KTVU Partnership), circunstances
that, in fact, he alleges, the Secretary has authority under sec.
482 to allocate i nconme and deductions anong rel ated partners to
clearly reflect income. See, e.g., sec. 1.704-1(b)(2)(iii),
| ncone Tax Regs. (“[A]ln allocation that is respected under
section 704(b) and this paragraph neverthel ess may be reall ocated
under * * * section 482”.). W are not called upon to reviewthe
Secretary’s exercise of his authority under sec. 482 in the case
before us. It may be that respondent’s decision to proceed
agai nst petitioner under sec. 311(b), rather than against the
partners in KTVU Partnership under sec. 482, is attributable, at
least in part, to the fact that the latter approach woul d not
have resulted in an inmediate tax on the entire $56, 182, 115
deened gain attributable to the assuned transfer of partnership
interests in KTVU Partnership by KTV, Inc., to the famly
partnerships. Instead, because KTVU, Inc., and the famly
partnerships were all domestic taxpayers, a reallocation of KTVU
Partnership’s inconme anong them nost |ikely would have resulted
inlittle, if any, additional tax in 1993 and the follow ng
years.
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APPENDI X
¢ Shar ehol der Trusts
(Atlanta Trusts|—> Atlanta Trust Il
BCA has |life estate, \
remai nder to her |ineal

Aéyhaars]t g fTJ gssttatle descendant s ACCDaSYthE h-!.;\r/gs]ti fe
remai nder to her ’ 4 estates, remuinder to
| i neal descendants their lineal descendants

29%
29% 40%

Cox Enterprises, Inc.

100%

Cc

100%

KTVU, I|nc.

55/ 75% of profit distributions certain KTVU TV station assets
(9/1/93)

KTVU Partnership

$31M 22.5/12. 5% 22.5/12. 5% $31M

(9/1/93: $27M of profit of profit (9/1/93: $27M
(9/12/96: $4M di stributions di stributions (9/12/96: $4M
ACC Partnership BCA Partnership

(ACC-owned entity & ACC's (Entities controlled by BCA
chi | dren) \ / & her chil dren)

Fam |y Partnershi ps




